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APAC REGULATORY 
DEVELOPMENTS 
NEWSLETTER

Dedicated to helping you stay ahead of and take 
advantage of opportunities resulting from regulatory 
change, this newsletter captures the latest regulatory 
developments expected to affect your business. 

Although we highlight initiatives relevant to Asia Pacific (APAC) in this 
newsletter, in order to ensure it is of relevance to as many of our clients 
throughout this region as possible, we also focus on the potential impact 
of regulatory developments within the European Union (EU) to our clients 
based in APAC. The regulatory calendar provides an overview of the main 
milestones achieved in 2017 and the obligations that will commence 
throughout 2018-19. Where possible, this timeline provides firm dates, 
with those still open to change clearly indicated.

Readers of the electronic version of the newsletter can use the links to 
enhance their understanding of each of the topics. 

For information on the topics not covered in detail in this edition of 
Northern Trust’s APAC Regulatory Developments Newsletter, please view 
the What’s Coming Next? section.
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REGULATORY OUTLOOK 2018
Our team tracks global developments in an effort to anticipate upcoming 
trends. Over the last few years we have found these to be increasingly global 
in their impact. In observing a current trend towards nationalistic approaches, 
we note that the divergence from global principles and collaboration 
actually brings about uncertainty. 

What Brexit or the Trump administration mean for internationally 
agreed standards remains to be seen. But the uncertainty created will 
have repercussions beyond UK and US territorial boundaries. Part of the 
difficulty for those within APAC will be determining the reach of these 
foreign negotiations and legislative developments. 

The implications of Markets in Financial Instruments Directive II (MiFID II), 
Packaged Retail Investment and Insurance-based Products (PRIIPs) and 
General Data Protection Regulation (GDPR) have been broadly discussed 
(further detail on these is contained within this newsletter) and the region 
must deal with the impact of these EU regulations over the course of the year. 
The region must also likely implement similar standards due to membership 
on a number of international forums. The key provisions contained within EU, 
US and APAC legislation can largely be traced back to commitments made 
at a global level; countries across the world are members of groups which 
establish financial principles, standards and guidance. 

For example, back in 2009 , G20 members pledged to centrally clear 
over-the-counter (OTC) derivatives, apply margin requirements and oblige 
entities to report to trade repositories. The European Market Infrastructure 
Regulation (EMIR) implements these standards throughout the EU. Dodd- 
Frank in the US and the Australian Securities and Investments Commission 
(ASIC) Derivative Transaction Reporting Rules in Australia operate similarly. 
The introduction of organised trading facilities through MiFID II is also a 
G20 commitment. Another example is the Organisation for Economic 
Co-operation and Development’s (OECD) Common Reporting Standard 
(CRS) throughout the EU. APAC markets committed to implement the 
OECD’s CRS include Australia, China, Hong Kong, Japan and Singapore. 

While the UK continues to confirm the intention to honour international 
commitments and law post-Brexit, it is unclear whether the US intends to 
do similarly. Outgoing Chair of the Federal Reserve, Janet Yellen, has been 
vocal about the benefits to the US of collaborating on (and following) global 
standards. However, her counterparts at the US Financial Services Committee 
have not always agreed with her. It remains to be seen whether incoming 
Chair, Jay Powell, is similarly suspicious of regulatory standards being set 
by ‘global bureaucrats in foreign lands’. 

The key provisions contained 
within the EU, US and APAC 
legislation can largely be traced 
back to commitments made at a 
global level.

http://www.g20.utoronto.ca/2009/2009communique0925.html
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32012R0648
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A25%3AFIN
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Aside from uncertainty, there are of course themes driving more tangible 
policy decisions from a regulatory perspective. These can generally be 
summed up using one word: Transparency. Of course, transparency comes 
in many forms, but in this context we see three defining features: costs and 
charges, investment returns and accountability. The first two are most heavily 
linked to recently implemented EU regulation: MiFID II and PRIIPs, which 
represent a shift in the granularity required in costs and charges disclosures 
as well as the presentation of likely/possible future performance. The aim 
of providing investors with increased granularity is expected to reverberate 
across Asia-Pacific markets, and to some extent, is already doing so (e.g., 
Regulatory Guide 97). 

The paper we published at the end of last year, The Rise of Transparency 
Regulation, details some of the national efforts regarding costs disclosures 
and the provision of pre-investment information. From global work including 
International Organisation of Securities Commissions’ (IOSCO) Good 
Practices for Collective Investment Schemes Fees and Expenses, to national 
efforts including the ASIC fee and cost disclosure: superannuation and 
managed investment products, we expect further work and publications 
on the topic over the course of the year.

Looking to the third sub-category of transparency, we see the expansion 
of the Senior Managers and Certification Regime (SM&CR) in the UK as the 
most obvious example of regulation pushing for enhanced accountability. 
Closer to home, the Hong Kong Monetary Authority’s (HKMA) circular on 
bank culture reform embeds some of the accountability principles, requiring 
governance enhancements and new processes surrounding incentives. 
Other notable developments include the Securities and Futures Commission 
(SFC) of Hong Kong’s Manager-in-charge regime (discussed in detail in 
previous volumes of this newsletter) and Australia’s Banking Executive 
Accountability Regimes (BEAR) (more detail within this newsletter). The 
Financial Service Agency of Japan’s (JFSA) also published Principles for 
Customer-Oriented Business Conduct last year, providing best practice 
guidance for financial business. 

Along with specific initiatives pushing for individual accountability, 
legislation continues to oblige entities to more broadly ‘evidence control’. 
More and more frequently, proof of compliance must be proactively provided 
to national competent authorities rather than reactively given. The burden 
in the EU’s GDPR, for example, is on entities to show they comply with the 
new standards. Similarly, although the JFSA’s principles referenced above 
are voluntary, they incorporate a ‘comply or explain’ approach. Regulatory 
authorities now commonly regard their role as being to hold a mirror up 
to organisations which are responsible for showing what sits behind.

On a regional level, countries continue to look to expand economic 
growth, which often leads to the introduction of frameworks to create new 
fund vehicles. We expect to see the Asian Region Funds Passport evolve at 
an increased speed, along with similar efforts in the EU on the creation of 
a Pan-European Personal Pension Product (PEPP). 

2017 was a busy year and one thing is for sure: the pace of regulatory 
change shows no sign of slowing down in 2018.

Along with specific initiatives 
pushing for individual 
accountability, legislation 
continues to oblige entities to 
more broadly 'evidence control'.

https://www.northerntrust.com/documents/white-papers/asset-servicing/the-rise.pdf
https://www.northerntrust.com/documents/white-papers/asset-servicing/the-rise.pdf
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WHAT’S COMING NEXT?
There have been interesting developments since the last edition of the 
APAC Regulatory Developments Newsletter, as well as a lack of movement 
in certain areas where progress was anticipated. Below are some of the 
recent or upcoming decisions we feel will be of interest. While there is not 
enough information to warrant full-length features on each at this stage, we 
will provide further detail as appropriate in subsequent editions of this 
newsletter or alternative Northern Trust regulatory communications.

AUSTRALIAN PRUDENTIAL REGULATION AUTHORITY’S (APRA) 
FUTURE DATA COLLECTION SOLUTION 

In December 2017, APRA announced its commencement of a multi-year 
programme to develop a more modern approach to the collection of 
data from regulated institutions and participants. The ‘new era for data 
collection’ is set to transform the way APRA collects, stores, accesses, and 
publishes data. The existing data submission tool, Direct to APRA (D2A), 
will be replaced with a centralised, web-based portal with greater data 
upload capabilities. Anticipated benefits to include: allowing entities to 
achieve efficiency gains, establishing an agile reporting environment, 
reduced need for email as a result of a central system for queries, and an 
intuitive interface with the ability to upload files. In February 2018, APRA 
announced that it was commencing an engagement process designed 
to ensure that the new data collection solution best meets the needs of 
APRA and the industry.

STRENGTHENING SUPERANNUATION MEMBER OUTCOMES

APRA is proposing changes to the prudential requirements to assist 
Registrable Superannuation Entity (RSE) licensees to be better positioned 
to deliver sound outcomes for members. The intention is to enhance RSE 
licensees’ ability to respond to increasingly strategic challenges, including 
demographic change, account consolidation and a lower investment return 
environment. The consultation period for the proposed packages closed on 
29 March 2018, with APRA proposing final requirements be released mid-year, 
to become applicable from 1 January 2019. We will publish a full article 
once changes to prudential requirements guidance have been finalised. 

THE BOND CONNECT 

Trading commenced on the northbound trading link of the Bond Connect 
(Northbound Trading Link) in July 2017. Bond Connect is a mutual access 
scheme for offshore investors to access the mainland China bond market 
(Northbound Trading) and for onshore investors to access the Hong Kong 
bond market (Southbound Trading) through a market infrastructure linkage 
between mainland China and Hong Kong. The initial phase of Bond Connect 
only supports Northbound Trading. We will continue to monitor progress 
developments on Southbound Trading. 

http://www.apra.gov.au/CrossIndustry/Documents/Letter-A-new-era-for-data-collection-20171211.pdf
http://www.apra.gov.au/Super/Documents/Discussion%20Paper%20-%20Strengthening%20superannuation%20member%20outcomes.pdf
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TRADE SETTLEMENT CYCLES

Although many APAC markets have already transitioned to trade date plus 
two (T+2) including Australia, Hong Kong, India, New Zealand, South Korea 
and Taiwan, it is widely expected that the remaining markets within APAC 
will transition to a shortened settlement cycle over the next year or two to 
align with the majority of global markets. China has a T+2 settlement cycle 
applicable when one of the counterparties to a bond trade is an overseas 
institutional investor (using the Northbound Trading utility referenced above). 
Thailand moved to a T+2 settlement cycle on 2 March 2018 and Malaysia 
has announced their plan to move from a T+3 to a T+2 settlement cycle 
for listed securities in the third quarter of 2018.

EU THIRD COUNTRY FRAMEWORK

In his keynote address at the ASIFMA Annual Conference held in November 
2017 in Hong Kong, the Executive Director of European Securities and 
Markets Authority (ESMA), Verena Ross, focused on the EU’s third-country 
framework and the implications of EU regulation on firms within Asia 
Pacific: "No arrangement is identical and they are mixtures of equivalence, 
endorsement, recognition, third-country passporting, or no arrangement 
at all." Ross accepted that "it would be beneficial to create greater consistency" 
and that ESMA would continue to play a central role in ensuring that "Europe 
speaks with one single voice vis-à-vis regulators outside the EU”. In terms 
of EU legislation having extra-territorial implications, from 3 January 2018, 
firms without an LEI (Legal Entity Identifier) are unable to trade in Europe. 
Further detail on the impact of MiFID II across the region is detailed below.
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AUSTRALIAN CORPORATE COLLECTIVE 
INVESTMENT VEHICLE (CCIV)

BACKGROUND

The CCIV will allow fund managers to offer investment products using 
corporate vehicles similar to those already commonly in use overseas. 
Currently, Australian funds management tends to be conducted through a 
Managed Investment Scheme (MIS), which has a trust-based structure. Like 
Undertakings for Collective Investment in Transferable Securities (UCITS) 
funds, the corporate structure of CCIVs will provide the legal form of a 
company limited by shares with most of the powers, rights, duties and 
characteristics of a public company.

The hope is that the CCIV will increase the competitiveness of Australia’s 
managed fund industry through the introduction of internationally 
recognisable investment products. The CCIV regulatory structure is also 
similar to those overseas, with the aim of making compliance processes 
simpler for Australian fund managers seeking to offer products overseas.

RECENT DEVELOPMENTS

The government’s consultation process on the CCIV bill closed in 
September 2017, with submitted responses now available on Treasury’s 
website. Treasury also released exposure draft legislation for comment in 
relation to the taxation of the CCIV in late 2017. We await Treasury’s 
response on both. 

The core guiding principle for the CCIV is that the tax treatment broadly 
aligns with the way Attribution Managed Investment Trusts (AMITs) are 
currently taxed (on an attribution and character flow-through basis). These 
features would provide investors with tax outcomes equivalent to those 
that would apply had they invested directly into a domestic MIT. 

FUND REGULATION

CCIV – KEY FEATURES

The CCIV regulatory framework utilises a conventional company structure limited by shares. It is modelled on the 
United Kingdom’s Open-Ended Investment Companies (OEIC) regime, with the aim of allowing it to be easily 
recognisable to offshore investors and fund managers. The key features of the CCIV proposed legislation include:

• A company may register as a CCIV provided they are 
a company limited by shares and operated by a single 
corporate director.

• The corporate director must be a public company that 
holds an Australian financial services licence authorising 
it to operate a CCIV.

• A CCIV must not have any officers or employees other 
than the corporate director.

• The corporate director owes duties to the members of 
the CCIV, which take precedence over the duties owed 
to shareholders.

• A CCIV must have at least one sub-fund at all times 
and may be open- or closed-ended.

• A retail CCIV is subject to the full regulatory 
framework whereas a wholesale CCIV is subject to 
minimal requirements.

• A retail CCIV has prescribed content requirements 
and must have a compliance plan.

• A retail CCIV must appoint a depositary; a wholesale 
CCIV may choose to appoint a depositary.

https://treasury.gov.au/consultation/c2017-t238960/
https://consult.treasury.gov.au/financial-system-division/asia-region-funds-passport/consultation/published_select_respondent
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SINGAPORE VARIABLE CAPITAL COMPANY (S-VACC) 

BACKGROUND 

S-VACC is a new legal entity structure for investment funds, which can be 
used for traditional and alternative fund strategies (whether open or closed- 
ended) and set up as an umbrella entity with multiple sub-funds. The S-VACC 
also facilitates re-domiciliation of foreign corporate funds to Singapore.

RECENT DEVELOPMENTS

On 23 March 2017, the Monetary Authority of Singapore (MAS) issued a 
public consultation on the S-VACC, with a target implementation of the new 
vehicle in Q3 2018. A response to the public consultation is expected to 
be published by the MAS in the first quarter of 2018*.

In February 2018, the Ministry of Finance announced a tax framework for 
S-VACCs with a detailed tax regulation to be released in October 2018. 

The S-VACC is expected to go live in Singapore towards the end of 2018. 

KEY PROVISIONS

Similarly to the CCIV, the S-VACC legislation is expected to enhance Singapore’s 
competitiveness as a domicile for investment funds by introducing: 

• A customised corporate structure suited to investment funds.

• A corporate form fund that could be: 

– Regulated by a fund manager licensed by the MAS (unless exempted).

– Set up as an open-ended or as a closed-ended fund.

– Used for mutual fund type strategies meant for retail investors, and as 
alternative investment fund strategies meant for sophisticated investors.

• An approved custodian must be appointed instead of a trustee for 
Authorised and Restricted Schemes under the S-VACC legislation.

The tax framework for S-VACC will be introduced to complement the 
S-VACC legislation and it will take effect on or after the effective date of the 
S-VACC legislation:

• S-VACCs will be treated as a company and a single entity for tax purposes. 

• Tax exemptions which are already in place under sections 13R and 13X 
of the Income Tax Act will be extended to S-VACCs. 

• A 10% concessionary rate under the Financial Sector Incentive – Fund 
Manager scheme will be extended to approved fund managers managing 
an incentivised S-VACC. 

• The existing GST remission for funds will be extended to S-VACCs 
incentivised under any tax exemption rules.

* Up to the date of publishing, this had not been released.

https://www.rajahtannasia.com/media/pdf/Consultation_Paper_Proposed_Framework_for_SVACC.pdf
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HONG KONG OPEN-ENDED FUND COMPANY (OFC) 

BACKGROUND 

The Hong Kong SFC is developing rules for a new Open-ended Fund 
Company (OFC) structure that will allow funds to be established in 
corporate form. The aim is that this new structure along with proposed tax 
exemptions will position Hong Kong as an attractive domicile for asset 
managers and a successful fund-service centre. 

RECENT DEVELOPMENTS

In June 2017, the SFC launched a two-month consultation on detailed 
requirements to be applied to the new OFC structure. The new structure 
will allow investment funds to be established in corporate form, whereas 
currently funds in Hong Kong can be established in unit trust form only. 
The expectation is that the OFC will give market participants more choice 
and better flexibility in establishing and operating funds domiciled in 
Hong Kong. The consultation closed on 28 August 2017 and the 
consultation conclusions remain pending with the SFC. While the launch 
date of the OFC has not yet been confirmed, it is expected to be 
implemented in 2018. 

Financial Secretary, Paul Chan, recently spoke of priorities to ensure Hong 
Kong’s financial prosperity. He confirmed the aim to become a fund-service 
centre by: removing legal hurdles, broadening the fund industry’s distribution 
network and creating a more favourable tax environment. Mr Chan referenced 
the OFC as an example, stating an intention to launch the new fund company 
structure later this year. In terms of tax treatment, Mr Chan confirmed that 
his proposal in the 2017 government structure will result in all OFCs, 
whether publicly or privately offered, onshore or offshore, to be able to 
enjoy tax exemptions.

OFC – KEY FEATURES

Currently, Hong Kong's open-ended investment funds are established in unit trust form. An OFC is a collective 
investment scheme structured as a corporation with limited liability, which will be capable of being either publicly 
or privately offered. Key features of the OFC will include:

• A variable share capital structure to allow flexibility in 
meeting subscription and redemption requests.

• The ability to distribute out of share capital subject 
to solvency and disclosure requirements. 

• The investment scope of the OFC will be aligned 
with the type of investment activities subject to 
licensing and regulation by the SFC: securities, 
futures and OTC derivatives (once legislative 
amendments are made for OTCs).

• The ability to be established as an umbrella fund 
with separately pooled sub-funds with liabilities 
segregated from the other cells (similar to a Cayman 

Islands segregated portfolio company). Each sub-fund 
will be able to have a pool of assets that is managed in 
accordance with the investment objective and policy of 
that sub-fund.

• After taking into account the relevant IOSCO principles, 
the SFC will be introducing seven ‘General Principles’ 
in the OFC Code with which all OFCs and their key 
operators are expected to comply with: (1) acting fairly; 
(2) diligence and competency; (3) proper protection of 
assets; (4) managing conflicts of interest; (5) disclosure; 
(6) regulatory compliance; and (7) complying with 
constitutive documents.

http://www.info.gov.hk/gia/general/201801/17/P2018011700497p.htm
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ASIAN REGION FUNDS PASSPORT (PASSPORT)

BACKGROUND

The Passport is a multi-lateral agreement between Australia, Japan, New 
Zealand, Republic of Korea, and Thailand. It is intended to establish a 
regional market for collective investment schemes by facilitating cross-
border offerings across these countries. The Passport aims to reduce 
regulatory duplication by establishing a standardised set of requirements 
for fund operators, and benefit investors through broader and more 
diverse fund offerings while maintaining investor protection.

The Passport will, once implemented, provide a multi-laterally agreed 
framework to facilitate the cross-border marketing of managed funds across 
participating economies in the Asia-Pacific region. The framework document, 
which ministers of the four economies leading the initiative (Australia, 
New Zealand, Republic of Korea and Singapore) have drafted, states one 
of the founding principles to be that economies in Asia Pacific recognise 
the value of creating better connections between their financial markets.

There is scope for other countries in Asia to become party to the 
Passport. Criteria for becoming a Passport member economy include 
IOSCO membership, assessment by the International Monetary Fund (IMF) 
as having broadly implemented IOSCO principles, and not being listed on 
the Financial Action Task Force’s (FATF) list of high risk countries.

RECENT DEVELOPMENTS

Expressions of interest are currently being sought for participation in a Pilot 
Program for the Passport. Participants of the Pilot Program will be under no 
obligation to take part in the Passport following completion of the Program, 
but they will be expected to actively participate in the provision of feedback 
as well as in the promotion of their participation in the Pilot Program. To 
express interest in these roles, an applicant should complete a short letter 
explaining how they meet the eligibility criteria requirements. Applicants 
should contact their local regulator or industry body for more information.

RELATIONSHIP WITH OTHER INITIATIVES

The take-up of each of the new fund structures discussed within this 
newsletter depends somewhat upon the success of the Passport. Each 
country, therefore, has a vested interest in ensuring the collaborative success 
of the Passport. Each country will offer an internationally recognisable 
investment vehicle with the aim that it can be readily marketed to foreign 
investors, including through the Passport.

NORTHERN TRUST ACTION

Northern Trust is monitoring the developments around the S-VACC, the 
new Australian CCIVs, the OFC and the Passport closely. We continue to 
actively participate in industry discussions and the consultation process 
related to these various initiatives. Once further certainty has been reached, 
we will look to assess the requirements to support the new vehicles where 
they may differ from the existing services provided to our clients today, 
including an assessment of the requirements to support the new vehicles.

http://fundspassport.apec.org/2018/01/05/asia-region-funds-passport-pilot-program/
http://fundspassport.apec.org/2018/01/05/asia-region-funds-passport-pilot-program/
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THE AUSTRALIAN BANKING EXECUTIVE 
ACCOUNTABILITY REGIME (BEAR)

BACKGROUND

BEAR is a strengthened responsibility and accountability framework for 
directors and executives of Authorised Deposit-taking Institutions (ADI) 
and their subsidiaries. After a number of reviews surrounding the behaviour 
of the country’s biggest banks, the hope is that BEAR will restore trust in the 
system allowing the Australian financial system to operate in an efficient, 
stable and fair way for all. 

RECENT DEVELOPMENTS

The Treasury Laws Amendment (Banking Executive Accountability and 
Related Measures) Act 2018 received Royal Assent on 20 February 2018. 
This Act is applicable from 1 July 2018 for large ADIs, with small and 
medium ADIs having until 1 July 2019 to implement the same measures. 

GOVERNANCE

ADIs will have to comply with new accountability, key personnel 
and deferred remuneration obligations introduced under BEAR. To 
support BEAR, the new law provides APRA increased powers including 
the ability to disqualify an accountable person for breaching BEAR 
obligations, imposing civil penalties and forcing banks to adjust 
executive pay and bonuses.

BEAR – KEY FEATURES

https://www.legislation.gov.au/Details/C2018A00005
https://www.legislation.gov.au/Details/C2018A00005
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ASIC – FEE AND COST DISCLOSURE – 
REGULATORY GUIDE 97 (RG 97)

BACKGROUND

RG 97 impacts superannuation funds and investment managers. The 
industry continues to debate the interpretation of the definitions of fees 
and costs with industry bodies such as the Financial Services Council (FSC), 
The Association of Superannuation Funds of Australia (ASFA) and Australian 
Institute of Superannuation Trustees (AIST) amongst others. The AIST RG 
97 Industry Guidance provides guidance to both trustees and responsible 
entities to help understand and comply with RG 97 and Class Order 14/1252 
(CO14/1252) which amends the enhanced fee and cost disclosure provisions 
of Schedule 10 of the Corporations Regulations 2001 (Cth) and Part 7.9 of 
the Corporations Act 2001 (Cth). 

The Australian Custodial Services Association (ACSA) continues to work with 
RG 97 Industry Wide Working Group and other industry stakeholders in order 
to correctly position the custodian's role in the overall value chain and solution 
provision. The ACSA working group proposed the following consideration:

• Possibility of standardised templates.

• Fees and costs based on percentages versus dollar values.

• Reporting frequency.

• Provision of actual versus estimates data.

• Industry data aggregators’ potential service provisions for the required data.

RECENT DEVELOPMENTS

ASIC has extended the time period for some interim arrangements for fee 
and cost disclosures for Product Disclosure Statements (PDSs) and periodic 
statements by one year. Interim disclosure obligations in relation to periodic 
statements for both superannuation funds and managed investment schemes 
will now apply for reporting periods ending on or before 29 June 2019. 
Similarly, superannuation trustees will continue to be permitted to deal 
with property costs in PDSs given before 30 September 2019 by disclosing 
these in the "Additional Explanation of Fees and Costs" section instead of 
including these as part of the investment fee.

In January 2018, ASIC published an updated Q&A document on RG 97, which 
confirms that the external expert review of the fee and costs disclosures is 
now in progress and expected to be concluded in the first half of 2018. 
Following completion, ASIC will consider whether amendments and regulatory 
guidance should be made in relation to the requirements. A public report 
will be released by ASIC at the conclusion of the external expert review.

While the industry awaits the release of this public report, a facilitative 
compliance approach to fees and disclosure will apply. During this period 
of facilitative compliance, ASIC has the expectation that funds will make 
endeavours to comply with the current legal requirements in good faith 
and not mislead consumers about fees and costs.

http://www.aist.asn.au/media/1113667/industry_guidance_rg97_industry_working_group.pdf
http://www.aist.asn.au/media/1113667/industry_guidance_rg97_industry_working_group.pdf
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NORTHERN TRUST ACTION

Northern Trust can help you meet your RG 97 reporting obligations through 
the provision of an industry standard template. The service presents fee 
and cost data in line with any specifically-adopted policy positions you 
may have, as well as your overarching regulatory requirements.

Northern Trust continues to participate in industry discussions (i.e. ACSA) 
and is supportive of industry efforts designed to facilitate standardisation 
and comparability.

PORTFOLIO HOLDINGS DISCLOSURE 
FOR SUPERANNUATION FUNDS

BACKGROUND

The portfolio holdings disclosure obligations were introduced in 2015 
as part of the Australian government’s Stronger Super regime, requiring 
trustees of all Registrable Superannuation Entities (RSEs) to publish 
information about the fund’s portfolio holdings on the fund’s website. 

RECENT DEVELOPMENTS

In December 2017, the Government placed debate on the Treasury 
Laws Amendment (Improving Accountability and Member Outcomes in 
Superannuation Measures No.1) Bill on hold in the Senate. It is yet to 
come before the House of Representatives. 

NORTHERN TRUST ACTION

Northern Trust continues to conduct a feasibility study to assess potential 
solutions to assist our impacted clients to meet this requirement. 

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1089
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1089
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1089
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MARKETS IN FINANCIAL INSTRUMENTS 
DIRECTIVE (MIFID II)

OVERVIEW

The MiFID revision comprises two initiatives: a recast Directive (MiFID II) 
and a new Markets in Financial Instruments Regulation (MiFIR), which together 
are usually referred to simply as MiFID II. While the original directive brought 
greater transparency and harmonisation of the equities markets, MiFID II 
expands the same themes to more asset classes, bringing fixed income 
and OTC derivatives into scope as well as regulating trading venues with 
the aim of increasing exchange trading.

RECENT DEVELOPMENTS

Although we are now past the MiFID II implementation date, the work is 
by no means complete. There has been much hypothesis on the impact 
of certain elements of MiFID II to the industry; we now await the broader 
implications becoming fully realised. 

For now, work continues to bed down the requirements and prepare for 
those aspects which are yet to become applicable, such as changes to 
quarterly and annual reports. 

KEY PROVISIONS

Northern Trust clients have diverse business models, face varying challenges 
and will be impacted differently by MiFID II. The areas that are likely to have 
the most significant implications relate to the following provisions:

Product governance

MiFID II introduces product governance, appropriateness and suitability 
requirements for manufacturers and distributors of products. Each investment 
product (financial instruments and structured deposits) must be reviewed, 
approved and attributed to a particular target market to which the instrument 
is to be distributed. The products and distribution channels must be reviewed 
on an ongoing basis to ensure they remain suited to the target market and 
are in fact distributed to that target market. 

Appropriateness

As part of the suitability/appropriateness regime, MiFID introduced a 
distinction between complex and non-complex products with the aim of 
preventing complex products being sold on an execution-only basis. MiFID II 
has expanded the number of products considered to be complex, expanding 
the application of this existing regime. ESMA has highlighted that it considers 
any investment in non-UCITS as being complex, regardless of its legal form. 

In order to introduce a complex product, an appropriateness test must be 
performed to assess a client’s knowledge and risk appetite before informing 
the client whether or not a product is appropriate for them. In order to offer 
investment advice or portfolio management, a more stringent suitability 
test must be performed regardless of the client categorisation.

EU REGULATIONS IMPACTING APAC: MARKET INFRASTRUCTURE
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Inducement changes

MiFID II strengthens the current rules. One significant aspect is that 
research has been brought into scope unless it can be considered as 
constituting a “minor non-monetary benefit.” Currently, AIFs/UCITS do not 
fall under the scope of MiFID II, although national competent authorities will 
have the discretion to choose to address the gap in the treatment of research 
payment accounts when determining how to incorporate MiFID II into 
national legislation. The UK’s FCA has extended the research and inducements 
requirements to UCITS management companies and AIFMs. 

Best execution

MiFID II does not significantly alter the requirement to execute orders on 
the terms that are most favourable to the client. Yet the obligation to evidence 
adherence to the rule has become more cumbersome with the need to 
set out information in a specific format, taking into account of a number of 
factors and disclosing it to various parties. Furthermore, from market-wide 
discussion, it can be inferred that the change from taking “reasonable steps” 
to “all sufficient steps” to achieve the best possible result for clients signifies 
that greater emphasis will be placed on this requirement. Investment firms 
must also publish information on the identity of execution venues and 
quality of execution on an annual basis. 

Trading 

In line with G20 commitments, MiFID II requires the trading of 
standardised derivatives (subject to be centrally cleared under EMIR) 
to be traded on regulated markets: multi-lateral trading facilities (MTFs) 
or organised trading facilities (OTFs), or equivalent non-European 
Economic Area markets, where there is sufficient liquidity. Difficulties will 
arise in the practical implications of processing an increased number of 
trades through a trading venue as well as ascertaining which derivatives 
this trading obligation will be applied to (see the following section titled 
Relationship With Other Initiatives). Other provisions in the trading 
space include:

• Pre/post-trade transparency: the disclosure framework surrounding 
the volume of trades, the disclosure of trading venues and systematic 
internalisers both ahead of a trade and as close to real-time as possible 
after a trade has been agreed.

• Pre-trade transparency waivers and position limits for commodity derivatives.
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Transparency

These provisions are best understood when split into transaction reporting 
and client reporting:

• Transaction reporting requires the submission of transaction details to 
an Authorised Reporting Mechanism (ARM) on a trade date plus one day 
(T+1) basis. The obligation rests with the investment firm that provides 
the services or performs the activities. The scope of instruments is wide 
and the number of fields to be reported on has significantly increased 
under the new rules, presenting challenges.

• Client reporting requires the disclosure of an increased level of information 
on an increased frequency to clients, including the disclosure of ex-post 
and ex-ante costs and charges information.

IMPACT TO APAC ENTITIES

The term ‘third country’ within MiFID II refers to jurisdictions outside the 
EU and Third Country Firms (TCFs) are entities incorporated outside the EU 
that seek to do business by way of a branch established in the EU, or on a 
cross-border basis.

Under MiFID II, the ability for a TCF to provide investment services and 
activities to professional clients or eligible counterparties will change. For 
retail and opted-up professional clients the national rules will continue to 
apply unless a member state specifically chooses not to maintain their 
existing regime; in which case, the rules set out by MiFID II will apply. 

Services to eligible counterparties or professional clients 

TCFs may provide investment services to eligible counterparties or 
professional clients on a cross border basis without the need to establish 
a branch, provided the firm is registered with ESMA. Registration will only 
be available if the Commission has recognised the third country’s legal 
and supervisory framework as equivalent to that in the EU. 

An ESMA-registered TCF must inform prospective EU clients that it cannot 
provide services other than to professional clients and eligible counterparties 
and is not supervised in the EU. It must also offer to submit any disputes 
relating to its services to a court or tribunal within the EU.

Services to retail or opted-up professional clients

Where a member state has implemented the MiFID II provisions on the 
establishment of third country branches, the TCF will only be able to provide 
services to retail or opted-up professional clients by establishing a branch 
in that member state. MiFID II then stipulates the factors that must be 
considered/criteria that must be met before a member state can 
authorise a branch. This includes: 

• The branch has sufficient capital;

• Belongs to an EU investor compensation scheme; and 

• Has regard to the Financial Action Task Force’s recommendations on 
anti-money laundering. 
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The TCF must also be authorised and supervised in its third country home 
to provide all of the services for which it is requesting branch authorisation.

If the member state does not utilise the option within MiFID II to require a 
TCF to establish a branch to provide such services to retail or opted-up clients, 
the MiFID II requirements will not kick in, and instead, the existing local 
national regime governing market access in that member state must be 
complied with.

Exclusive initiative

The only way in which a TCF can provide investment services and activities 
without undertaking the steps set out above, is if the service provision is on 
the exclusive initiative of an eligible counterparty or professional client. This 
reverse solicitation carve-out is very limited in application and only permits 
the TCF to provide the particular investment service or activity specifically 
requested by the client, not any new categories of the same to existing clients.

Indirect implications 

MiFID II will be indirectly applicable to non-EU asset managers that 
distribute on European trading venues, trade with European counterparties 
or market their funds through European distributors. These implications 
essentially result from others needing to directly comply with MiFID II and 
therefore, likely to require certain information from non-EU managers in 
order to do so. 

For example, there will be no obligation on non-EU managers to report 
transactions but EU counterparties will need to do so. As a result, EU 
counterparties will require data including the LEI of the non-EU manager 
to fulfil this requirement. 

As another example, EU regulated firms will be obliged to execute most 
trades on EU trading venues or equivalent third country venues. This will limit 
non-EU managers’ ability to trade off-exchange with an EU counterparty. 
Non-EU managers should begin discussions with EU counterparties to 
understand where the expectation is that processes or data provision will 
change following MiFID II implementation. 

NORTHERN TRUST ACTIONS

We are involved in various market discussions through numerous industry 
associations and are keeping a close eye on all aspects of MiFID II as it 
progresses. We created a working group within our product team with the 
task of reviewing all aspects of MiFID II from a client perspective. This has led 
to the creation of new products to assist those of our clients in scope of the 
requirements, including a transaction reporting service, client reporting and 
transaction cost disclosure, as well as a research payment account solution. 
Please contact your Northern Trust representative if you would like to discuss 
these, or the broader non-EU implications of MiFID II further.

IMPACTS
Global asset managers trading within the EU.

KEY TAKEAWAY
The rules surrounding the provision of 
services in the EU will change for TCFs 
who should analyse how this might 
impact their strategy.
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EUROPEAN MARKETS INFRASTRUCTURE 
REGULATION (EMIR)

OVERVIEW

Originating from principles agreed by the G20, EMIR aims to reduce risk 
and increase transparency in the OTC derivatives market. Having entered 
into force in 2012, many of the provisions it contains remain outstanding 
and implementation will be phased in over the next three years. 

KEY PROVISIONS

EMIR obliges all types and size of entity that enter into any form of 
derivatives contract to:

• Clear standardised OTC derivatives through central clearing houses.

• Report all derivatives trades to centralised trade repositories.

• Subject non-cleared contracts to higher capital requirements and risk 
mitigation techniques

RECENT DEVELOPMENTS

In December 2017, ESMA issued an update on the EMIR Q&As. This includes 
new answers regarding variation margin which is returned or not transferred 
and swap reporting. 

On 11 January 2018, ESMA published a thematic report on the fees 
charged by Credit Rating Agencies and Trade Repositories. The report 
identifies areas for improvement regarding transparency and disclosure, 
the fee-setting process and the interaction with entities. 

The Commission launched a review of EMIR in May 2015 by publishing a 
questionnaire obtaining feedback from stakeholders on their experiences 
in the implementation of the legislation. Following the receipt of responses 
to this, the Commission published a final report on 23 November 2017, part 
of a process that may lead to some further targeted amendments of EMIR 
throughout 2018, with application dates to be determined.

NORTHERN TRUST ACTIONS

Our active collateral management services will be enhanced to ensure 
compliance with initial margin rules (mandating of calls and exchange of 
initial margin for every trade). Our service will incorporate International Swaps 
and Derivatives Association’s (ISDA) Standard Initial Margin Model (SIMM) 
as the most efficient risk-based model in calculation of initial margin. 

Collateral for initial margin needs to be segregated in an account; 
Northern Trust’s segregated collateral account is an EMIR compliant 
offering that enhances transparency and safety whilst reducing exposure 
to counterparties. There are industry initiatives underway to standardise 
the structure and messaging of these accounts; we are actively involved 
in these discussions.

http://ec.europa.eu/finance/consultations/2015/emir-revision/docs/consultation-document_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0857&from=EN
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As clients look to move into the centrally cleared environment, many 
asset owners have raised concerns about the safety of their assets as they 
move through the clearing lifecycle. Northern Trust continues to evolve our 
derivatives clearing services. Combined with Northern Trust’s custody and 
active collateral management, these services help clients respond to the 
new regulatory requirements and reduce the burden of the transition to a 
cleared derivative environment under EMIR.

IMPACTS
All OTC derivative users.

KEY TAKEAWAY
The requirements to post bilateral margin 
has recently been limited and will likely 
only be mandatory for credit institutions.
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THE CENTRAL SECURITIES DEPOSITORIES 
REGULATION (CSDR)

OVERVIEW

The main objective of CSDR is to harmonise the authorisation and 
supervision of Central Securities Depositories (CSDs) within the EU. 
However, it will also introduce obligations for CSD participants such as 
Northern Trust in areas including settlement discipline and account 
segregation, which will likely affect our clients. 

Although CSDR came into force in 2014, many of its provisions are phased 
in their application, meaning several key requirements are yet to take effect.

KEY PROVISIONS

• The migration of EU markets to a T+2 settlement cycle has already been 
mandated by CSDR, with most markets doing so in October 2014 ahead 
of the regulatory deadline.

• Market participants that fail to deliver their securities on the agreed 
settlement date will be subject to penalties. If the trade has not been 
settled within four business days, a buy in process will be initiated.

• Dematerialisation of securities will take place. Issuers and investors will be 
required to keep an electronic record for virtually all securities and record 
them in CSDs if they are traded on stock exchanges or other regulated 
markets. This requirement is to be implemented by 2023 for new 
securities and 2025 for existing securities.

• CSDs will have to comply with strict organisational, conduct and prudential 
requirements to ensure the protection of their users. They will also need 
to apply for authorisation and subsequently will become supervised by 
their national competent authorities.

• Authorised CSDs may be granted a “passport” to provide their services 
in other member states, allowing users to choose between CSDs in Europe.

• CSDs in the EU will have access to any other CSD or market 
infrastructures such as trading venues or Central Counterparties 
(CCPs), regardless of country.

• CSDs will be obliged to offer omnibus and individual segregated accounts. 
Direct CSD-participants (those that can perform all activities in the transfer 
system without using an intermediary) will also be obliged to offer the 
choice between omnibus and individual segregated accounts and to 
publicly disclose the legal implications and costs associated with each. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014R0909&from=BG
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TIMELINE

CSDs had six months from publication of the regulatory technical 
standards (30 March 2017) to apply for the required authorisations. On 
receipt of the application, the national competent authorities will have 
30 days to confirm whether the application is complete, then a six-month 
timeframe will begin within which authorisation may be granted or refused. 
The requirement for direct-CSD participants to offer the choice between 
omnibus and individually segregated accounts is linked to the date on which 
the CSD in which they are a participant is authorised, meaning the exact 
deadlines for the obligation remain unclear. Several CSDs have publicly 
expressed their aim to submit applications to the local regulators in 
September 2017 with the expectation that authorisation will be granted 
by mid-May 2018.

On 10 July 2017, ESMA published a consultation paper on the guidelines 
regarding internalised settlement reporting in CSDR. Responses submitted 
by 14 September are now being reviewed. 

The settlement discipline requirements are expected to apply 24 
months after the technical standards have been adopted, which has 
not yet taken place.

IMPACT TO ASIA-PACIFIC ENTITIES

Asia-Pacific entities contracted with EU entities that are CSD-participants 
will receive an offer of the choice between individual and omnibus account 
segregation. Once the buy-in rules surrounding trades that do not settle 
within four business days become applicable, they will be relevant for all 
firms trading in the EU, regardless of the location of the legal entity. 

RELATIONSHIP WITH OTHER REGULATORY INITIATIVES

The extent to which assets should be segregated remains an ongoing 
discussion point between regulatory bodies and financial entities. In July 
2017, ESMA published an opinion on asset segregation and custody services, 
setting out its views on the approach to segregation under Alternative 
Investment Fund Managers Directive (AIFMD) and UCITS V, as well as how 
the depositary delegation rules should apply to CSDs.

NORTHERN TRUST ACTIONS

Northern Trust has a CSDR implementation programme to ensure we 
meet all our compliance obligations. Members of this programme have 
met with regulatory and industry bodies to discuss various implications of 
the provisions contained within the legislation.

In order to comply with the account segregation aspects of CSDR, we will 
offer individual segregated accounts in markets where we are a direct CSD 
participant. Further detail in relation to account segregation will be circulated 
in accordance with the regulatory requirements. As discussed above, the 
timeline for the requirement to offer these different accounts is based on 
the date of CSD authorisation.

IMPACTS
All market operators in the context of 
securities settlement within Europe and all 
EU CSDs.

KEY TAKEAWAY
CSDs are now in the process of becoming 
authorised under the CSDR.

http://www.clearstream.com/luxcsd-en/about-luxcsd/regulation/central-securities-depository-regulation--csdr-
https://www.esma.europa.eu/sites/default/files/library/esma70-151-457_consultation_paper_on_csdr_guidelines_on_internalised_settlement_reporting.pdf
https://www.esma.europa.eu/document/opinion-asset-segregation-and-custody-services?_cldee=YWxpc29uLnByZW5kZXJnYXN0QGlyaXNoZnVuZHMuaWU%3d&recipientid=contact-31db85d5efe9e5118163c4346baccdf0-264e87b9dbd74a8f8a80582083506b22&esid=9e685ec3-006e-e711-812a-e0071b647f61&urlid=0
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GENERAL DATA PROTECTION REGULATION (GDPR)

OVERVIEW

In May 2016, the GDPR was published in the Official Journal. The new 
requirements, which shift the balance of power away from organisations 
that collect and utilise personal data towards EU citizens, will apply from 
25 May 2018. Whereas existing legislation requires EU-based companies to 
adhere to stricter data protection standards than those established outside 
but doing business in the EU, the reform will in some cases oblige those 
based outside the EU to apply the same rules whenever processing 
personal data about EU individuals.

RECENT DEVELOPMENTS

In January 2018, the Commission published a notice on the withdrawal of 
the UK from the EU and EU rules in the field of data protection. This notice 
sets out that subject to any transitional arrangement as of the withdrawal 
date, the EU rules for transfer of personal data to third countries apply. Aside 
from an “adequacy decision” that allows the free flow of personal data from 
the EU without specific authorisation, the Commission highlights other tools 
which allow the transfer of data. The notice confirms that the Commission 
is working with interested parties and data protection authorities to make 
the best use of the new tools for transfers to third countries. The Commission 
also confirms they have set up a stakeholder group comprised of industry, 
civil society and academics where the topic will be discussed. 

The consultation period on the guidelines on consent and transparency under 
GDPR, produced by the Article 29 Working Party is now closed. The expectation 
is, the working party will now take account of the comments received by 
23 January 2018 and subsequently publish final versions of the guidelines. 

KEY PROVISIONS

A significant new requirement of the GDPR means that organisations using 
automated or semi-automated systems to profile or monitor individuals, such 
as those in place for Know Your Client (KYC)/Anti-Money Laundering (AML) 
compliance, will likely be required to appoint a Data Protection Officer (DPO).

Member states are also free to introduce broader national requirements 
on organisations to designate a DPO. Multinationals operating across the 
EU may consider appointing a DPO on a voluntary basis as being the most 
efficient way to discharge their GDPR compliance obligations. Other key 
provisions include:

• An amended definition of personal data, meaning location data, online 
identifiers and genetic data will be in scope of the regime. 

• A change in the requirements surrounding consent. Data controllers 
will only be able to rely on consent as the basis on which personal data 
is processed if consent is freely given, specific and informed, and if the 
data subject has provided an unambiguous indication of agreement to 
the processing. Firms will no longer be able to rely on implied consent; 
a data controller relying on consent must be able to demonstrate that it 
has obtained valid consent.

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AL%3A2016%3A119%3ATOC
https://ec.europa.eu/info/strategy/justice-and-fundamental-rights/data-protection_en
http://ec.europa.eu/newsroom/article29/item-detail.cfm?item_id=611232
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• Enhanced rights for data subjects, including a right to be forgotten 
(formally termed “erasure”) that allows individuals to require data be 
deleted in certain circumstances including where they withdraw their 
consent to processing. Furthermore, should data have been made 
public before the erasure request, a data controller must notify third 
parties who are processing that data, that the data subject has exercised 
their rights. Other rights include data portability rights and the right to 
object to automated decision-making.

• An obligation in the majority of cases to inform all affected persons of a 
data security breach without undue delay, and to report such breaches 
to the appropriate data protection authorities within 72 hours. 

• A requirement to consider and apply the principles of privacy in 
products/services not only at the point of delivery, but from inception.

• As under existing legislation, data must only be collected if it is necessary 
in order to fulfil a specific purpose or purposes – and it must be deleted 
as soon as it is no longer required for that purpose or those purposes.

Sanctions under the GDPR are significantly tougher than those currently in 
place; failure to comply with the requirements under GDPR will mean risking 
fines of the greater of 4% of annual global turnover and €20 million. 

Whereas the data controller currently carries the responsibility for all the 
data security risks of its sub-contractors, GDPR imposes a direct obligation 
on such sub-contractors to keep personal data secure and allows data 
protection authorities to take direct action against sub-contractors. This 
effectively splits the responsibilities, meaning obligations between data 
controllers and sub-contractors need to be more clearly defined in their 
relevant contracts.

IMPACT TO ASIA-PACIFIC ENTITIES

GDPR does not only take account of the location of the capturing and 
processing of personal data in determining scope, but also the location of 
the data subject. Where no EU presence exists, the GDPR will still apply 
whenever: an EU resident’s personal data is processed by an APAC based 
entity, in connection with goods/services offered to them (even if there is 
no charge for these); or the behaviour of individuals within the EU is 
“monitored” by an APAC based entity.

Some Asia-Pacific firms will therefore need to comply with GDPR because 
they have operations in the EU or because they hold EU residents’ personal 
data. Moreover, governments and regulators across the region are now 
showing increasing support for customer control and data sharing 
initiatives similar to the GDPR standards. 

Regulatory bodies are supportive of giving customers more control and 
encouraging third party access, alongside being vigilant about firms keeping 
data safe and protecting an individual’s privacy. The HKMA is looking to 
develop a framework for open Application Programming Interfaces (APIs), 
which will allow recognised third-party service providers to connect to and 
conduct data exchange with bank systems.



24

APAC REGULATORY DEVELOPMENTS NEWSLETTER

The MAS has developed API standards for the FSI and the Australian 
government is proposing a regime that would require banks to share 
product and customer data with customers and third parties (with customer 
consent). A new consumer right to access and use data, as well as a new 
structure and framework to facilitate data sharing, are also being considered.

RELATIONSHIP WITH OTHER REGULATORY INITIATIVES

The nature of personal data collected by financial institutions means that 
it is often simultaneously caught by AML requirements and privacy laws. 
The difficulty in managing the conflict between ensuring that data is only 
collected where a legitimate interest exists and that sufficient information 
is obtained to formulate an accurate picture of the client for AML 
purposes will continue under the new regime. 

Problems will also continue to be faced by multi-national entities where 
non-EU regulators request details of client data or transactions as complying 
with such a request might breach the requirements of GDPR. Although 
major countries are likely to have a treaty in place, this may still present 
difficulty for those dealing with emerging markets. 

In previous editions of this newsletter we highlighted an overlap between 
the GDPR requirements and those to be implemented by the Network and 
Information Security Directive (NISD) which will require credit institutions 
to notify competent authorities of any serious cyber security incidents. 
Confirmation has now been received that other financial services entities will 
be out of scope of the NISD; meaning most clients of Northern Trust will not 
be impacted by any provisions set out within the cyber security legislation. 

NORTHERN TRUST ACTIONS

We continue to monitor the GDPR and are working internally to ensure our 
own processes are compliant with the upcoming regime.
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IMPACTS
Non-EU entities offering goods and services 
to EU individuals.

KEY TAKEAWAY
Those in scope of the new requirements will 
need to become compliant by 25 May 2018.
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